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I. Background: 

 

 A. “Products Liability” is a generic phrase used to describe liability of a    

  supplier of a product to one injured by the product.   

 

 B. Plaintiffs have five (5) possible theories of liability available to them: 

 

  i. Intent; 

  ii. Negligence; 

  iii. Strict liability;  

  iv. Implied warranties of merchantability and fitness for a particular    

   purpose; and 

  v. Representation theories (express warranty and misrepresentation).   

 

 C. Liability based on intent: 

 

  i. Defendant intended the consequences or knew that they were    

   substantially certain to occur;  

  ii. Intentional tort, compensatory (actual) damages and also possibly    

   punitive damages. 

  

 D. Liability based on negligence: 

 

  i. Legal duty by Defendant to that Plaintiff;  

  ii. Defendant breached that duty;  

  iii. Breach and proximate cause; and 

  iv. The Plaintiff suffered damages.   

 

 E. Liability Based on Strict Tort Liability: 

 

  i. Absolute duty owed by a manufacturer or supplier to subsequent user;  
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  ii. That the product is defective; 

  iii. The product reached the consumer without substantial change in its   

   condition from the time it was originally sold;  

  iv. That the defect rendered the product unreasonably dangerous; and 

  v. That the Defendant caused injury to the user. 

 

 F. Liability Based on Implied Warranties of Merchantability and Fitness. 

 

  i. The products fail to live up to the standards imposed by an     

   implied warranty;  

  ii. The warranty was breached;  

  iii. Breach was actual and producing cause; and 

  iv. The Plaintiff suffered damages. 

 

 G. Liability Based on Representation Theories (Expressed Warranty and    

  Misrepresentation).    

 

  i. There was an express warranty or misrepresentation of a material    

   fact;  

  ii. A breach occurred (does not need to show the breach occurred    

   through the fault of the Defendant, just that a breach occurred);  

  iii. Breach was actual and producing cause;  

  iv. The Plaintiff incurred damages; and  

  v. Misrepresentation of facts.  Usually based on:     

   1. Strict liability, but can also arise out of; 

   2. Intended misrepresentation, made knowingly or with    

    reckless disregard for the facts; or 

   3. Negligently – that a reasonable person should have known    

    such representations to be false when making them.  

 H. Damages. 

   

  i. Actual damages;  

  ii. Punitive or exemplary damages; 

  iii. Chapter 82 Tex. Civ. Prac. & Rem Code provides for indemnity    

   and defense against manufacturer by innocent seller. 
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II. Cases Update: 

 

 A. Causation: 

 

  i. Merck & Co. v. Garza, 277 S.W.3d 430 (Tex. App. --  San Antonio   

   2008 pet. granted).  

 

 Leonel Garza was a 71 year old male with a history of heart problems.  His doctor prescribed Vioxx 

and after using it for approximately 25 days, he suffered a heart attach and passed away on April 21, 

2001.  His wife and children subsequently brought suit and the jury awarded them $7.75 million 

dollars.  Merck, the manufacturer of Vioxx, argued that the evidence offered by the Plaintiff was 

legally insufficient” to prove medical causation as set forth in Merrell Dow Pharmaceuticals v. 

Havner, 953 S.W.2d 706 (Tex. (1997).  The Texas Supreme Court held that even viewing all of the 

evidence in the light most favorable to the Plaintiff, we conclude that the evidence is legally 

insufficient to support a finding that the Plaintiff’s negated, with reasonable certainty, that Mr. 

Garza’s pre-existing heart condition was not a plausible cause of his death. Therefore, the judgment 

was  reversed and a take-nothing judgment was then rendered in favor of Merck. 

 

  ii. Georgia Pacific v. Bostic, No. 05-08-01390-CV, (Tex. App. – Dallas, August 26,  

  2010). 

 

 This wrongful death claim against Georgia Pacific was brought by the heirs and estate of Timothy 

Bostic, whose death was caused by exposure to asbestos.  Georgia Pacific’s product upon which the 

claim was based is a joint compound, sometimes called “drywall mud.”  The court found that Mr. 

Bostic was exposed to Georgia Pacific’s asbestos-containing joint compound.  However, the court 

also found that there was no evidence of the quantitative exposure (dose) of asbestos fibers from 

Georgia Pacific’s joint compound, and that there was no evidence of the minimum exposure level 

necessary to lead to an increased risk of development of mesothelioma.  Therefore, the Plaintiff 

failed to prove “substantial factor causation,” that Defendant’s product was a cause in fact of the 

harm.  Moreover, the appellate court held that there was legally insufficient evidence of causation to 

support the jury’s verdict against Georgia Pacific.   

  

  iii. Smith Services v. Grinnell Corp., 294 S.W.3d 357 (Tex. App. – Amarillo   

   2009, no pet.).   

 

 An employee of Smith Services “exchanged” an allegedly defective tool with an employee of Grey 

Wireline on a job site.  The Grey Wireline employee was injured using the tool.  The Grey Wireline 

employee sued Smith Services.  Smith Services sued Granell Corp., the manufacture of the tool 

under Chapter 82 of the Tex. Civ. Prac. & Rem. Code as a “seller”.  The Court of Appeals found 

that the “exchange of tools was merely a casual act between men working on a well.”  There was no 

effort by Smith to commercially distribute the tool and they could not infer it was Smith’s business 

to put the tool into the stream of commerce; therefore, Smith was not a seller and not entitled to 

indemnification under Chapter 82.  
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 B. Expert Testimony: 

 

i. Walmart Stores, Inc.  v. Merrell, 313 S.W.3d 837 (Tex. 2010).  

 

 Plaintiff’s expert attributed the cause of a fire which resulted in the Plaintiff’s death to an exploding 

bulb from a halogen lamp.  The Defendant’s expert attributed the cause of the fire to the Plaintiffs 

smoking and falling asleep in the chair.  The Court rejected the testimony of the Plaintiff’s expert 

because he did not address and evaluate other possible causes of the fatal fire.  The Plaintiff’s expert 

made no effort to explain why his theory of causation concerning the exploding halogen lamp was 

possible in light of the fact there also was no evidence of glass or other lamp materials on the chair.  

As a result of the expert’s “inadequate testimony”, the Court ordered the case to be remanded for 

judgment in favor of the Defendant. 

 

  ii. Hunter v. Ford Motor Co., (Tex. App. – Waco, November 10, 2009). 

 

 Bob Hunter was killed in a post-collision fire that occurred after the 1999 Ford F350 diesel pickup 

truck he was driving collided nearly head on with a Toyota pickup truck.  The Toyota’s driver was 

killed instantly, and Bob’s truck ended up on its side.  Bob was alive and conscious with three 

broken ribs, but his legs were trapped and he was unable to get out.  A small fire started which 

moved quickly to the cab area, and by the time a fire truck arrived, Bob’s truck was completely in 

flames and Bob burned to death in the fire.   

 

 The Hunters sued Ford on the theory that the fire was started by a design defect in the cable 

connecting the truck’s dual battery system.  Ford’s theory was that the source of the fire was 

flammable transmission fluid spewing from the ruptured transmission housing onto the hot surfaces 

of nearby engine components.  The jury unanimously found that there was no design defect, and the 

Court of Appeals affirmed the trial court’s judgment.   

 

 The Waco Court of Appeals noted that the Hunters were required to prove their design defect claim 

with expert testimony, and that Ford did not have the burden of proof.  In other words, Ford was not 

required to prove that there was no defect, and not having the burden of proof, it need not have 

presented any expert testimony.  Therefore, the alleged unreliability of Ford’s expert testimony was 

immaterial because holding otherwise would improperly shift the burden of proof to Ford.   

 

 The court noted that uncontroverted expert testimony may be regarded as conclusive if the nature of 

the subject matter requires the fact finder (i.e., jury) to be guided solely by the opinion of experts 

and the evidence is otherwise credible and free from contradictions and inconsistency.  The court 

also noted that an expert’s testimony may be contradicted by the testimony of other witnesses or by 

cross-examination of the expert witness.   

 

 The Hunters used four testifying experts at trial to prove their theory that the fire started on the 

battery cable in the front of the engine compartment.  There was one fact witness that testified that 

he saw fire coming out from under the right front of the truck’s hood, which is consistent with the 

Hunters’ theory of causation.  However, two other fact witnesses testified that they first saw flames 

coming from other parts of the truck, which is inconsistent with the Hunters’ theory.  The court held 
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that even if Ford’s expert testimony was disregarded, the Hunters through their four expert 

witnesses did not conclusively prove their design defect claim.  A reasonable jury could have 

disbelieved the Hunters’ theory as to how the fire started either because of the disputed testimony 

among the fact witnesses or because they found the Hunters’ experts or their theory not to be 

credible.  Likewise, a reasonable jury could have disbelieved the Hunters’ experts’ proposed safer 

alternative designs or it could have believed that the truck was not unreasonably dangerous, based 

on the record as a whole.   

 

 C. Design Defect: 

 

  i. Timpte Indus., Inc. v. Gish, 286 S.W.3d 306 (Tex. 2009).   

 

 Plaintiff was injured when he fell from the top rail of his open top trailer while loading it.  The trial 

Court had granted Timpte’s No Evidence Motion for Summary Judgment.  The Court of Appeals 

reversed the trial Court, and the Supreme Court reversed the Court of Appeals finding that there was 

no evidence either that the ladder attached to the trailer or the top rail were defectively designed so 

as to render them unreasonably dangerous.   

 

 D. Indemnity: 

 

  i. Fresh Coat, Inc. vs. 2, Inc., 253 S.W.3d 386 (Tex. App. -     

   Beaumont 2008), aff’d, in part, rev’d, in part, 53 Tex. Sup. Ct. J, 1046 (Tex. 2010).   

 

   This indemnity case concerns product liability litigation in the residential construction 

industry.  K-2, Inc. manufactures synthetic stucco components that are collectively referred to as 

“EIFS,” an acronym for exterior insulation and finishing system. Fresh Coat, Inc. is an EIFS 

installer that contracted with a home builder, Life Forms, Inc., to install EIFS on the exterior walls 

of many homes that Life Forms was building.  The installer, Fresh Coat, purchased K-2’s EIFS and 

installed it with the help of K-2’s instructions and training.  More than 90 homeowners sued the 

EIFS’ manufacturer, K-2, the installer, Fresh Coat, and the home builder, Life Forms, alleging that 

the EIFS allowed water penetration that in turn caused structural damage, termite problems, and 

mold.  The Supreme Court examined whether a synthetic stucco manufacturer has a duty to 

indemnify a contractor under Chapter 82 of the Texas Civil Practice & Remedies Code.  In order to 

make that assessment, the court had to determine whether synthetic stucco is a “product” pursuant 

to the statute, and whether the contractor that installs it on a house is a “seller.”  Chapter 82’s text 

does not limit “product” to exclude items that may later become part of a house wall.  Also, a 

“seller” under Chapter 82 may include those who sell both products and services, so that a person 

who contracts to both provide and install a single product may be considered a “seller” of that 

product.  Therefore, the court held that Chapter 82 applies, and that the EIFS’ manufacturer owed a 

duty to indemnify the installer.   

 

 E. Warranty:   

 

  i. Cressman Tubular Prods. Corp. v. Kurt Wiseman Oil & Gas, Ltd., No. 14- 08-01039-

  CV (Tex. App. – Houston, September 23, 2010). 
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 This oil well case brought by Kurt Wiseman was based on multiple theories of liability asserted 

against four Defendants for damages caused by the sale of products for use in an oil well.  The jury 

found one of the Defendants to be 99% liable for the Plaintiff’s damages, and that Defendant filed 

for bankruptcy protection.  The trial court then severed those claims from this case and entered a 

judgment requiring that all of the Plaintiff’s damages and attorney’s fees be paid by the Defendant 

that the jury found to be 1% responsible.  The court held that the breach of implied warranty is a tort 

claim and, therefore, proportionate responsibility applies.  However, the breach of an express 

warranty is a contract claim to which proportionate responsibility does not apply.  Therefore, the 

Defendant that breached an express warranty was liable for Plaintiff’s full amount of damages of 

$548,187 and attorney’s fees of $219,274, notwithstanding that its proportionate responsibility 

applicable to the tort/implied warranty claims was only 1%. 

 

 F. Strict Liability 

 

  i. Leal v. State Farm Mut. Auto. Ins. Co., No. 04-09-00308-CV,    

   (Tex. App. – San Antonio, March 17, 2010, no pet.), 2010 Tex.    

   App. Lexis 1:39.   

 

 The Plaintiff was killed in an automobile accident while riding in a Honda Accord.  The car had 

been in a previous collision and State Farm had determined that the vehicle was a total loss and paid 

its insured for the value of the car and obtained the title.  State Farm surrendered the title and 

obtained a Texas Salvage Title Certificate indicating that the car was severely damaged to the extent 

of 75% or more of its value.  The car was subsequently repaired and sold with a Certificate of Title 

containing a “rebuilt salvage” designation. See, Chapter 501 of the Texas Transportation Code.  The 

Plaintiff brought suit for negligence and strict products liability against State Farm alleging that 

they failed to inspect and to warn subsequent purchases of the salvage-titled Honda safety and 

suitability for rebuilding, reconditioning or repair.  The Court held that State Farm owed no duty 

other than what was set out in Chapter 501, that State Farm fully complied with the regulations set 

out in Chapter 501 and therefore, owed no additional duty to inspect or to warn of a salvage-titled 

car safety and suitability for rebuilding, reconditioning or repair.   

   

III. Federal Preemption in Products Liability Cases: 

 

  i. Bic Pen Corp. v. Carter, 251 S.W.3d 500 (Tex. 2008).  Design defect   

   claim, implicate a Federal preemption of State Tort Law, manufacturing   

   defect claim).   

 

  ii. Whirlpool Corp. v. Camacho, 298 S.W.3d 631 (Tex. 2009)  

 

 In this products liability case, the jury found that a design defect in a Whirlpool clothes dryer 

caused a fatal fire.  The case was appealed to the Supreme Court of Texas to determine whether the 

dryer design was defective because it incorporated a corrugated lint transport tube as part of its air 

circulation system.  Plaintiff’s expert witness, Clayton, opined that the corrugated lint transport tube 

caused excessive lint to be blown through the lint chute seal, and that some of the lint particles 
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remained airborne and were drawn into the heater box where they ignited and were circulated to the 

dryer drum inlet grill.  Once there, the lint either passed through one-quarter inch openings in the 

grill into the drum or ignited more lint that was trapped on the grill which in turn was circulated 

through the grill openings into the dryer drum, and the ignited lint survived to ignite the clothing in 

the dryer.  Clayton based his opinion in part on lint ignition tests described in a report titled “Final 

Report on Electric Clothes Dryers and Lint Ignition Characteristics,” prepared by the Consumer 

Product Safety Commission (CPSC).  However, Clayton admitted that the dryers which were tested, 

and form the basis for the report, were dissimilar to the Whirlpool dryer which allegedly caused the 

fatal fire.  Likewise, Clayton neither performed tests, had tests performed, nor did calculations to 

determine whether (1) the size of lint particles that could be blown through the lint chute seal would 

remain airborne in the dryer cabinet; (2) lint particles that were ignited were small enough to pass 

through the inlet grill’s one-quarter inch openings into the dryer drum and were capable of 

remaining lit for more than a few seconds or produce sufficient heat to ignite clothes in the dryer 

drum; or (3) how ignited lint particles small enough to pass through the inlet grill could survive and 

smolder inside a tumbling clothes load. 

 

 The Texas Supreme Court did not decide whether Whirlpool’s evidence conclusively proved that 

Clayton’s opinions were invalid.  The court did, however, conclude that the data on which Clayton 

relied did not support his opinions.  Clayton’s opinions therefore were subjective, conclusory, and 

not entitled to probative weight.  As a result, there was no evidence to support the finding that a 

design defect in the dryer caused the fire.   

 

 


