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1. Pilgrim’s Pride Corp. v. Burnett, No. 12-10-00037-CV (Tex. App. – Tyler, February 

3, 2012, no pet.), 2012 Tex. App. Lexis 964. 

 

 In October of 2004, at approximately 6:30 a.m., Plaintiff Burnett was driving his pickup 

truck in a southbound lane of FM 326 near the intersection with Old Ewing Road in Angelina 

County, Texas.  Jack Sherman, a Pilgrim’s Pride employee driver, was driving a tractor-trailer 

owned by Pilgrim’s Pride loaded with live chickens.  Sherman stopped at the intersection, then 

began to make a left turn onto FM 326 in the northbound lane.  The facts relative to how the 

accident occurred were disputed at trial.  Sherman testified that he did not see Burnett’s vehicle 

when he began to turn, that he committed to the turn, and that he eventually saw Burnett’s 

pickup truck over the top of a hill on FM 326.  Sherman believed that he had enough distance to 

complete the turn before Burnett’s pickup truck would reach him.   

 

 Burnett stated that he saw the pickup truck, but did not see that it had a trailer because he 

was focused on the cab portion of the tractor-trailer and its “blinding” headlights.  Burnett 

believed Sherman’s truck had already completed the turn before he saw the trailer, and he stated 

that he could not initiate his brakes in time to avoid a collision.   

 

 At the conclusion of the jury trial, the jury found that all three parties were negligent and 

apportioned fault as follows:  20% to Pilgrim’s Pride, 45% to Sherman, and 35% to Burnett.   

 

 Among other issues, Pilgrim’s Pride filed an appeal based on (1) the trial court erred in 

allowing evidence concerning the Internal Accident Review Board for Pilgrim’s Pride to be 

presented to the jury; and (2) there was legally and factually insufficient evidence to support the 

submission of Pilgrim’s Pride Corporation’s independent liability in this respondeat superior 

action.” 

 

 In its first issue on appeal, Pilgrim’s Pride and Sherman argued that the jury should not 

have been allowed to see evidence of the findings of the Internal Accident Review Board for 

Pilgrim’s Pride.  More specifically, Defendants argued that the evidence was inadmissible 

hearsay and protected from discovery by privilege.  The Court of Appeals found that the report 

of the Internal Accident Review Board fell within the hearsay exception as an admission of party 

opponent under Texas Rule of Evidence 801(e)(2)(D).  The court found that the evidence 

showed that the Accident Review Board was composed of agents or employees of Pilgrim’s 

Pride, and that the Internal Accident Review Board’s findings were made in the scope of its 

member’s agency or employment.  Consequently, the court concluded the report was an 

admission of a party opponent.   

 

 



 The document complained of was a one-page report on behalf of the Internal Accident 

Review Board.  The report stated that Sherman was “chargeable” for the accident, the accident 

would be added to his record, and in the event that he was terminated, he would be eligible to 

reapply for employment within one year.   

 

 Pilgrim’s Pride also argued that the Internal Accident Review Board’s report was 

protected under the work product privilege.  While the court agreed that Pilgrim’s Pride could 

have subjectively believed there was a substantial chance that litigation would ensue due to the 

collision, the evidence showed that the investigation was conducted to determine whether 

Sherman was “chargeable” with an accident under Pilgrim’s Pride’s employment policies.  The 

court found that there was nothing in the record to establish that the investigation was conducted 

for the purpose of preparing for trial of the personal injury suit brought later by the Burnetts.  

The court also noted that the burden rested with Pilgrim’s Pride to establish the applicability of 

the work product privilege.  As a result, the first issue on appeal was overruled.   

 

 Pilgrim’s Pride also argued that the evidence was legally and factually insufficient to 

support the submission of its independent liability.  Plaintiffs argued that Pilgrim’s Pride owed a 

duty to them under the common law and the federal motor carrier safety regulations, as members 

of a driving public, to safely equip its tractor-trailers.  With regard to the condition of the tractor-

trailer, the Burnetts alleged that Pilgrim’s Pride failed to maintain visible reflective sheeting or 

taping as required under the federal motor carrier regulations.  The Burnetts contend that this 

failure was the proximate cause of the collision, because any sheeting or taping on the trailer was 

obscured by chicken feces, and that there was no corporate policy to render the sheeting or 

taping visible, despite the company’s knowledge that chicken fecal matter continuously 

accumulates on its tractor-trailers.  The court noted that Texas law has long recognized that a 

vehicle owner has a common law duty to refrain from allowing his vehicle to be operated on the 

road when he knew or, in the exercise of ordinary care, should have known of dangerous defects 

in the vehicle, although the vehicle was operated by another driver at the time of the collision.   

 

 As a result, the court concluded that Pilgrim’s Pride owed the Burnetts a legal duty to 

refrain from allowing its tractor-trailer to be operated when it knew or should have known of 

dangerous defects in the trailer’s condition, and that the failure to provide visible reflective 

taping, sheeting, or other material required by the federal motor carrier regulations can be the 

basis for negligence liability.  The court also concluded that the evidence raised the issue of 

Pilgrim’s Pride’s breach of that duty, and therefore it was properly submitted to the jury.  In 

addition, the court found that the evidence was legally and factually sufficient to support the 

jury’s findings that Pilgrim’s Pride breached that duty and that the breach proximately caused 

harm to the Plaintiffs.   

   

 

 

 


